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Chairman William E. Kennard
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

Re: In the Matter ofApplications for Consent to the Transfer of
Control ofLicenses Section 214 Authorizations from Ameritech
Corporation, Transferor, to SBC Communications Inc.,
Transferee, CC Docket No. 98-141

Dear Chairman Kennard,

In light of an exchange that occurred yesterday during the Commission's en bane
hearing in the above-captioned proceeding, Covad would like to inform the Commission
of some of its experiences in California.· A recent ruling by an independent arbitration
panel clearly demonstrates SBC, through its Pacific Bell subsidiary, has not fully
implemented the 1996 Act and market opening Commission rules.

In particular, the arbitration panel found that SBC had violated its obligation of
good faith and fair dealing in a "fundamental and pervasive way" with regard to Covad's
physical collocation arrangements in California.2 Covad instituted this arbitration
pursuant to a mandatory arbitration clause in its interconnection agreement, based upon

In particular, Covad refers to this exchange between you and SBC witness Mr. Stephen M. Carter:

Chairman Kennard: ''Can you tell us today that SBC has complied with the rules and regulations
of this Commission implementing the marketing opening provisions of the 96 Act, in particular
sections 251 and 252 ... T

Mr. Carter: "I can state unequivocally that I believe our company has done as much or more than
any other to open up our markets.... I can't think of any issue at the moment where we're out of
step. We're in disagreement, but not out of line with your orders, or indeed any state orders."

In re the Arbitration ofCovad Communications Company and Pacific Bell, Case No. 74 Y181
0313 09, Interim Opinion with Respect to Covad's Claims for Breach of the Interconnection Agreement
and Injunction (Am. Arbit. Ass". Nov. 24, 1998) (CovadlSBC Arbitration Order) (attached).
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Pacific Bell's breach of its contractual obligations and violations of the Communications
Act After discovery and a hearing, the panel agreed, ruling that Pacific Bell's conduct
"has deprived Covad of the benefits of its bargain" in its interconnection agreement.3

While Mr. Carter may not have been aware of the Covad arbitration ruling while
testifying, his statements continue a pattern that began with SBC's original application in
this proceeding and which stands in marked contrast to the arbitration panel's findings-

JuIv 20.1998 Amdavit ofMr. Carter CovadIPacific Bell Arbitration Panel
''SBC is committed from the highest levels of our "Pacific did not act in good faith in its assessment of
company to open our local networks in compliance collocation space available for Covad.... Pacific
with the 1996 Act and thus facilitate market entry has breached its obligation of good faith
by other local service providers." , 4 performance in a more fundamental and pervasive

way."TJ[1l,17.
''SBC is providing local wholesale customers a "[Because of Pacific's conduct,] Covad has been
meaningful opportunity to compete and is providing delayed at least a year in establishing its facilities."
items in a non-discriminatory manner." , 21. , 16.
"Our local wholesale handbooks, workshops, ''By the end of 1997, Covad made requests for
classes, and reference materials are continually training on how to order the circuits. Training was
evolving to ensure that all of our local wholesale finally made available, after 'escalation', but the
customers have timely and accurate resources to problem of delivery of inoperable circuits
implement their interconnection and resale persisted." en 19.
agreements and begin providing services to their
end users." Attachment 4 at 2-3.
"Pacific Bell therefore has taken extraordinary steps "Pacific remains the sole arbiter of whether physical
to expand the space available for collocation use, collocation space is available in a particular CO.
steps beyond what we believe the Act requires." There is no mechanism for Covad to test Pacific's
Attachment 5 at 2. decisions and to be assured that it will be afforded

space, according to its priority of application, where
space is available.... On the record here, that is not
a tolerable situation." en 28.

"In offices where space was unavailable, Pacific "Pacific has guidelines for finding space for
Bell created new space for CLECs' use through collocation, promulgated in 1993 and revised in
such steps as removing non-functioning equipment, 1998. However, by its own admission, the
relocating administrative offices, and offering guidelines have been followed inconsistently or not
common collocation." Attachment 5 at 2. at all. In a memorandum dated April 20, 1998, a

Pacific employee responsible for making
recommendations on collocation requests wrote:
'We have never seen the collocation guidelines,
regarding how much space we can reserve for our
own use, in writing." Arbitration Ruling at CJI 15.

"Pacific Bell has offered other innovative solutions "When Covad proposed collocation through the use
which eliminates [sic] the need for physical or ofCEVs, Pacific rejected the proposal, but has
virtual collocation offering, instead to run lines from recently reversed itself. These failures of Pacific to
the central office to a CLEC's selected location in a follow the dictates of good faith performance in the
neighboring building." Attachment 5 at 3. Agreement exacerbated the harm to Covad from

Pacific's nonperformance." CJI 17.

3 CovadlSBC Arbitration Order at' 16.
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SBC's compliance with the Communications Act, as amended by the
Telecommunications Act of 1996, and the Commission's implementing regulations is
clearly a critical aspect of the Commission's examination of the proposed transaction.
Covad believes that the arbitration panel's findings deserve significant weight because
those findings were made after documentary discovery and a week of hearings in which
Covad and SBC witnesses were subject to the rigors of cross-examination. At a
minimum, the arbitration panel's decision and the evidence uncovered by that proceeding
raise substantial questions of material fact related to SBC's compliance with the Act and
Commission rules in California. As a result, the Commission should act pursuant to its
statutory mandate and rules.

SBC has argued many times-to this Commission and state commissions-that
the "California experience" is relevant to this proposed transaction.4 Covad agrees-but
Covad's "California experience" is very different than what SBC wants the Commission
and the Department of Justice to believe. I thank you for your attention to this matter and
for your commitment in ensuring that the Commission's public interest obligation is
fulfilled.

Sincerely,

Thomas M. Koutsky
Assistant General Counsel
Phone: (703) 734-3870
Fax: (703) 734-5474

Attachment
cc: Hon. Susan Ness

Hon. Harold Furchtgott-Roth
Hon. Michael Powell
Hon. Gloria Tristani
Hon. Joel Klein, U.S. Department of Justice
Hon. Larry Irving, NTIA
Magalie Roman Salas, Secretary, FCC (orig. and two copies)
Larry Strickling, Chief, FCC Common Carrier Bureau
Kelly K. Levy, NTIA Office of Policy Analysis and Development

For example, in its original application, SBC states: ''Since the merger [with SBC], Pacific Bell
has continued to open its local markets to competition . . .. The evidence is clear that competition in
California has been promoted, not impeded, since SBC merged with PacTel. ... SBC lived up to the
commitments and promises it made related to the SBC-PacTel merger and this positive track record bodes
well for the commitments and promises SBC has made regarding the SBC-Ameritech merger." Kahan Aff.
at' 102-03.
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IDterim~ODWith R.espect To
Covad'. CWma For Bream orTbe

IBtlftOUectiOD Acreemeu.t
ADd InjaDctioD

WE. THE UNDERSIGNEDARBlTRA.TO~ haviD.J bten clesipated in accordance
willa tile Arbitntiaa~ CIltencI =0 by the abovt-llamed parries elated April 21,
1991. ad laaviDa becA cIaly IWODIIDd.bJviq duly heard ad examined the suhmissioas.
proofs _1Deptiou ofthe Parties, Fmd, mel ecmclade, with rcspcc; to Covad's claims
tbr1nach ofthe liltcrcoDD.cctiOJl Agreement as fuBows:

JUIlISDICIION

1. 11le ubitrators' jurlsdicdoD. is based 0Jl the IDterccmJleaicm Agreemalt betwec:D
Ccm4 CommnniClri«ms Compay(~cl")aad Paci& Bell C?aeiB,,,> dated April
21, 1991 ("I:he Apeemat"). The Apeemcm provides (ill re1evaDl pat) ill Section 18:

18.1 Any caauoversy or claims arisiag out ofor rdItiDg to [the] Agreement
or.y~ hcrco( shall be lCttled by arbitration in accord with the
CoJmnen:i&l ArbittatiOJl RWos ofthe American kbitratioD. Associnioa
("AM")....

18.2 1lIeAAApaullball award co• ., iIlchWa.rreascmable attomey's &es,
to1&0 IUOCUIfaJ Patty at the oaacJusioD afme hearing. Should any pany
refilJe to amittlEe controversies or claimj as required by this AgreemeDt,
« clcIays tIt.e oomc ofatbitradAu pJ'OCW¥'ings beycmd the times Jet. or
perminec1 by the AAApanel, thea mdl farty shall pay anco~
iDeluding RIIOUble momey fees, ofthe Olher Patty, inamed wiEh
Rspe« to the eIll'in arbia'atiGll cd or~OD~c.., C'VtIl thoush
II1ch reJiuiDg or clelayiag Party may nltjmately be the successfhl Party in
the lIbitDtion mdlor IitiptioD.

18.3 n.jDdpen, apoIl the award rccIered .ybe emerocl ill the highea
Coull oldae' foJum capable ofrmdcrias IUCh j\ldgm_. cidlcr S1ato or
FecIcn1, haviDgjurildic:eiou aDd sbaIl be deemed Su1 ad biIlctina 011

boda ofthe Pmies.
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2. The Acreemeut is int.epated (SectioD. 22) and iJ~t ambipous. It is governed 'by
CIIifomia Jaw IIl4 tile Te1ecoamDmiCltiou Aa:. TILe Apeemeal recites that it is
"1atc:Ddcd to promo&c ilulepeadem, 6cDfrie..bued Ioea1 exchange c.ompetition by
aacouraPI the ,.,icllDd efficieDt iIttercoDDecticm ofctm,petiag local exchange service
JIetWOtb... 111110 rda that Ihe partiu "'Mek to accolllplish iIltercoa:aedioD in a
tedmicaUy ad ecoaomiea11y ef6cieDt manner ill acx:orclmce with all requiremeats oCtile
Te1ec:oDiDumieatioDs Aa or1996."

3. n.~ is the direct~ ofthe Te1e<:omDNDicatkms &t ("'the Act'').
'W1aich was iatcclecllO promote competil;icm iD an teJem;mr'lmiettians markets. The
J.ePlatioa requires ia"IImb_local excb.mJe CIIricn~ IS P.cifit ("ILECs") to o1fer
COII!petidve Jocal exclwa8c cmiers sw:h as CGvad ("CIECsj access to their local
~ IlCtWOrkby prcM4iDg imcrcGllDeaioa, UDlnmdled Deavork eLemmts,
ad. tile oppotmDity to purchase wholesale the services II.ECa offer to retail wstomm,
CoYad GOIIIDcxed for iatcrcoDllectiOll through ~lIocation, and fOr transpOlt md loops.

COYAD'S CLAIMS

-t. Covad claims~ Pacmc has breached its COIlu.etual obqations with respect to
coUoc.ttima by:

(1) DcIlyiq Covacl's requests for physical coD.oeatioD. aDd oll"eriDa in~ead

virtual coD.oaatioD, without a daDoDstntioa byPacific ad a determin·uou by
dae CPUC cUt "pJaysical collocation is not Plaaical for technical reas0D5 or
becauo or&pIce 1imiEaticJDs." Section 11.5.

(2) Da1yiq coD.oeatioD. space mIlWnUOUI COs where, in~ space forphysicll
coDoelricm existed.

(3) Failing to provide physical colloeatioD, iD. those lo'ltions where Pacific
offered. it, ill atimely, workable DIIJUlCl'.

(4) Failiq to provlclo loops an4 trm.spOIt in • timely, wotbble DllDDer, miisiug
may loop _4 tnldport cJ.dJine&.

S. Covad. claiJQs that Pacific has bruc:becl its coatrICtuaI obligations with respect to
tJle expnss ad impliocl CCM:IWIts ofgood Dim and fair dealins ill. CODDeCticm with its
~mp:roW!iDs phYlic:al collocauoa..

6. Covad claims that Pad& has violated its statutoIy duty lUlder the
TeIer.olD1DUDiRtioDs Act md the comspondins FCC rep1atioDs by:

(1) Failiq to proWte _ physical coJlo~OIl of~JDeD~necessary for
illtCl'CGlUlecciaR.

(2) F.iJiq to Mlociate in aoocl faith by ita mdustifW iDsi-Moe 00.~physical
ca1JocadoD.l1I4 by J&s failure ro cooperate to resolve its alleged mtercoDDc«icm
&paCelimit~
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(3) failiq to pmvide conocation and iDterconnecU(Jl OIL 1ust, reasonable and
JlOllctiscrimiutoty temI5."

7. Tn addiboA10 damalOS tor the anegcd breadln. eovad seeks iDjuDetive relief

FINDINGS AND CONCLUSIONS
WIrHRESPECT TO P£RFOBMANCli AND BREACH

Breach gfCOllala

8. No maueruoteperlbrmtn:le &tUistu are ICCeJted, Cova4'J orPacmc'5, it is
~ 1:bat PaQ& bIeIched tlae~wahtapa to the provisioll ofcolloeadoD
8II'Viclcs. Pad& admJn as IIIIIdL 'I'hcR is no dispute _ af 18 caps sdleduled for
delivery to Covacl ill February 1998, l' 'wuc cldiveted l$te. At least 35 out ofa toW of
." COIIIPlarocl coIloCltioa, "IPShave been delivered In werase of3' days beyond &he
12o.day iDtervalmudated by taIif[ [Ex. 4'] As Paoi& aanowteclSos, the 12o-d&y
JatcrwI is aot opdau1. [Ex. 144] Fwthermore, 110 CAM actuaIlyopcruea \Wen _Is
mmed over; 1IIher,1b.etumover date merely Iipals tbItPKific will accept orders for
trIDIpoEt, wIda I cleIiveIy elate ofup to 19 basiDess days.. (A delivered circuiE, moreover,
is aot.....Ad1y _ operatiaaal oiroU. Eva I Jl_eOp~~ that is in plaQC
widIia tile aIf"d UPOll iDteI\'Il is cou=cl by Paei& IS delivered on time.) Ahhoup
...is disapeemcnt mom the exact JDUDbcr. by either patios' COUIIt, somewhere
~ 100·ad '70 circ:uils have beca delivered late orinoperable through failures of
Padfio. [Ex. 2(9)

9. P-aQfk also breached its duty, mand.Ued ilL theA~ 10.4 rctIeeted in the
~ to cJemnnstnte that, where it so CODleIlds, phpical c;ollocatiOll is not practical
fbr MG1miAl IaSDJ1S or becmae ofspace timltion$, ad'to obtahl a dWzrninatioD. ofthat
...fiom die cpuc. beJOre o1feriIlg virtual coDo~OI1. [47 USCA 151 (c) (IS);
SccticII U.S]

'Good Faith Pafom,s;e pelFait Dealina

10. 'lbe Aarecmnt CClIltIiDs &11 expresc COWIUDt of~ fairh. Sec:tioD. 34 provides:

III the pafomace ofdleir ob1iprioDs UDder this~em, the Panics shaJl aa
ill pod JUh eel C4Dajeteatly wah the iDtcat ofdJp Act. Where~ approval
or iimilar actiozl by I Party is permitted or nquHl by Illy provision oftbD
Alreem= (iao1ucUD& without limitation ofthe oWiIatiOll ofthe Puties to fUrther
neaotiate the resoJuticm ofnew or open issues UDder this Apcmen1), such action
shall Jl« be amrc:&$OIlably delayed, widlhe14 or waclltioned.
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11. Paci.flc did Dot act in loocl fahh in its assessment ofcoIloeation space available
fOr CovacL PIOific deDied physkal c:oJlocatiaa mapproliuwely 50 of150 CcmraI
0Bi_ ("COs") reqgcsteG by Covaci. E.uIy ill the re1atiimship C4vad sou;ht additional
dctIil rep.rdiq I series of91lD"'ary deniaJs eel the posoilitica oflater availability of
space It the dtaied locatiau. [Ex. 180] Padfic responded by rdlsillg to provide any
Mdidoa·t iIdbrma&ioa &ad repraarinl chat ""the space 4.eterminatiODl were made only
ale carefbl evaluatioa. ofthe mailable 9"_ mthe buiivietaal oeD1rIl offices." [Ex. 170]
However, in April 1998 PaQfic ~SUlVeyed" its offices ad clwlg~the status of54 of
12 l'OIIDVe)I\'Cl COs. Previous dcDiIls, appaready based on "cardUl evaluation,.. were
punm1rilyrevene4. [Ex. 41]~ foriDitmce, offive COs requested fOI collocation
by Covad ADd deaiccJ ..... to UO 'Pacebtm, available" ill Nove.snbcr 1991, all but one
-wa'C fbuDd to hive space for physical collocatiCJll--oSOme. even by Pac:ific'5 reckomng,
widl spKe for up to tin collocation cages. [Ex. 166; Ex. 41)

12. Covacl raakocl COS accorcliAI to their clc:mographie impOlUJ1CC 1br conocatiol1 in
c;myiDa out its businesspiau. M=lo Puk 11 raked eiPth md was included on tile first
JUt ofreqaests tor coDocacioa~ by Covad. Pacile dCDicd Covad physical
cxaIIDraicm in Menlo Parle "due to JlO space available" in IsNovember 1997 notice. [Haas;
Ex. 166] III the Aprll resurvey wlllllNllieation, Pacific sdn lisled the Menlo Park 11 CO
as~sted." [Ex. 127; Ex. 104)

.13. As • plJt oftile artritrIIion di.scovery process, tho parties agreed that C4va.ci would
be aIIcnwcl Dupec.Uoll ofMalo Pm 11. (Pacific expresilcd satisfaction that the Menlo
Park CO had 1HMm cbosea IDr iDlIpeCtioD, USCDiDa throuih its attomcy thaI it was a good
eample.) As receatl;y as.AuausE 28. 1998. Pacitic repreleDtcd to CovId that there was
"lao 'Puc" in MeDlo Park 11. [:Ex 6111 C18747] The inspectiOll proceecled in the
~Hfbre the ubitIation. Pac:i& anIlOUllced ill its opeainl sr.atem=t that space for
ooDocaticm W Occa foad at Mcalo Put 11, aud eovad would be offaed physical
coW••that CO.

14. PIaotoIDPhs. the floorplaa, ad restimoD.y fi'om both Pacific and Covad witnesses
~ UDequivoca11y _ Mca10 Park 11 had ample space for several cages
(tlrMJp tile whelMS did DOC lIdO on lb. JIJIIDber.) [EJa. 6-11]

IS. Pacit1c Jw pidelia•• fOr fiIleIiDe &pace for conoca~ promulpted in 1993 aDd
m'iIcd in 1998. [Ex. 153] HDwever, by its 0WIl admi'an, the guidelines hive been
JDDowed mco......tt.ly orJlOt It all. In. mcmormdam claroct April 20, 1998, aPacific
employee respoasiblc 1br makin, recomnvmdlti0Jl5 OIl col1ocatiaD requesu wrote: "We
Jaave uver SCCIS the colloeatkm pideDaes. reprding how much space we CIJ:l reserve fur
oar OWD lJ5C, in writiD.g.. The recomnadatiosl made by the employee is pezhapli more
to1UIlI:

I rcoon,'.d rbat we claytb.ia co1IocadoD. request. I cloA't thiDk it was ever the
iIIeat otClGllGCItioIl to tligw lIS 10 WiW brud 11" AIlUll officejus beQuse we
pvo up all our pov4.SJ*I to coBocat1oD. caps. Jf\Ye are ob1ised to build
coDocuioa c:aps, I IIJCPIl that we !tit develop • [sic] plan for servina this
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area. Mich. could involve many altem.ative solutions ad take 2-3 years to
imp1cmem. [Ex. 69]

16. MeaJo Park 11 is )lot III isolated izlQckDt. smc, the hens. space has apparently
beeD 1bw:uI ill sewn.l more COs; five were aJDDDI the 005 Pacific claimed had ''Do
8p8OC" ill August 1998. [Ex. 61) Padftc·s ccmc!uct ia ~dinBspa~ for oolloQlUon has
dIprjYed Covacl ofdae beae1its ofas bargain. Covad W8S m early adopter ofthe
opporIIIIddes o1fsred by the Act. Hmns altered into the first llOD-abittateclqr;cmeDt
widl PaciJic [&. 2251_having jumped through the procedural hoops Jl~essary to
apply for coDatioIl (iIlcludiDS the complcticm afPaQfic'. multi-pap fonn [Ex. 68]),
CcMc1 had • reuoaable cxpeeratiolJ thu~e space was available, it would be on ies
w-rmdle procoss ofbuitd.iq its busiIle.ss. It could off.. its customers (cozporatioll$ aei
ISPs) aut their clieDts. (c:a.d users) high speed digital ~mmnDjcatiQll&with wide local
coverage. 1Dstead. Mere spa<:e was inhially dMied, but later allowed, Covad has bca
debyccl at least I year ill ostIbIisbhlg its facilirles. [Haas, RDao. Klwma]

17. PaciJic;hasbreadacd ils obligadon ofCood &iEh perl'OIDWlCC in a more
fiallcJl"""¢Il aDd pelVlSive way. 'IhroupoUl the AJr=mem, as wc1las in Section 23,
ocetinnin. GOOPmdoa IIUl nesotiatioD are COIlkWplated to resolve OIlIoi1Lg issues. [See,
for eample, Sec:aoas 18,1.10,1.12.1,1.14] Covad made sevcra111icmpts to foresla11 or
JeS01vc obvious problems rbroush MmmIDlicatiolls at upper levels ofmanagemeJlt. Mr.
McMDua's ldter ofAupst 28, 1997, for mSWlee, nises levew issues, including delayed
ddivcry ad liDe orderiD& procedures. [Ex. 176; see also Ex&. 177, 179. 180] Covad
ca1lod I Jaiah level mectiD.a ou December 17, 1m. to disalss its CODcems about timely
deJivCIY ofcaSes, 8JUOIlI other things. Pacific's respcwes. almost without exception,
dd:adecl Pad&'spracdces. pmvidecl rtaSS1IrUlces ofpcrlormance. or dcDicd there were
problems. [Exs. 170, 177, 207; Stauley] IzIlDany cases PaQ1ic's reassurmces were
patcmty udnmdcd, as whea Paci1ic defended its space.cJecisiou as ClJ'efully evaluted
or co"..njtred, ill December 199,., to on-time clelivery ofC&!es. Wh= Covad proposed
collocation throup the use ofCEV.. Pacific rej,"ed the proposal, bur. has recently
~wsed. itself [Ex. 207] Those Wlures ofPaei1ic to fonow the dictates ofgood faith
pcrfimnauce In the Agreemeat exacerbated the Iwm to Covad from Pacific'snon­
performance.

18. The problaDs wid1 ordering QraUrs based OIl the Paragraph 4 definition offer III

example. lhat ordaiq problems wen possible, if'llot litely, is evideDt fiomMr.
MoMia.'s lea:cr. IsweB as from various repIa!ory Isc"y di.scuasiou. [Ex. 33,
parqraphs 157..58; Ex 33, at 24-25, 102] The recop.i7.ecl problem is that while the ILEC
1IIIderstaDds itsfa~ the a.EC uaderstaDds the needt of ita own tedm.ology. Those
two vaclersunding JIIIlIt come toa«her to assure that the CLEC will be able to order
fad1i&ics that work wiIh ks puticu1at tcdmololY. Mr. McMiDn 01ferec1 a solution in
AupIt 19971bat Us siace bttD. ItCOmmeJlc1e4 by It lease ou qalCY ad .is IlOW

."..clyHiaI ClOUt..by PadSCl.

19. Mr. McMJu-, sugeltiAll was rejeetcc1 by Paci1ic:, bU%IlO WDlhble altemative
was..eel ill Itsp~.. By the eDCl of1997, Covad ma40 Iequel5t5 for traiDinI OIl how to
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order the circuiu. TraiDiIlS was fiulIy made available, ~4el' "escaJatioll", but the
problem ofcleJivay ofinoperable c.ircaits pe:rst.cd. [b1O] Another meeting was
c:emveaecl in JuDe 1998. ad thepam. asree4 OIl a 8ObJUaa. tat tamed out to be 110

IOJutiOJlIt all: Covadput the cfesipcjlJll 'DSL--tLo e~ics" an its orelm mthe
C4Jlemu b" cob""" Pacific. with ready bowlqe oftic aetuallcngth ofa loop (rather
than Covacl's aclri'Yiq cliaaDcc" estimate), in some cases filled Covad's ""DSr.,........o
eIectroDics" ordera with. dry hOi over 11.000 Cect 1oq-lincsP~mc knew would
pt'Oba1Jly !lOt opace mel woul4llot be wiped ill providing its own retail services. [Ex.
229; Bogs] Pac::ific Dub Cova4's reluCWlce to tell Pacific what specific applkatiOliS
were beiaS ordered, but IS Covad poiDts out, Covad ha4110 incentiYe to order an
iDcorreot circ:uit. Oa the ada«hand, Pacific JUly have heelless than a SUODg inCCDUvc to
GOJJeCI the probl=ls: • was ronm, oUt I competitive service during 1998.

20. Ccwad's claims are a4cIreucc1 ill the sapcate IDttrimOpinion With Respect to
Covacl's TeJecommgnicaeiDas M Cl.imA

PAClPIC'S DEFENSES

Cgmnwd" Rpsonabi'itv 'Pel FOlee Majeure

21. PacificpoiDts to~md UDfOresecn growth in demand" as the basis
... two ora clefcnscs. Oivea SRdl dcmmd, it &1JUe5t Jt$perfomw1" was either
~iiiililCl"cWIy reascmable" or~5Cdmuicl'the im:c majeure proviaiOJl of1be
Apeemal. seea. 19. Pacific tIileci to prove dial the 4emaDd resulting from the Act,
'MIiJeit mayhave bccD~emed, was UDforeseeIL EWIl ifit had~ed its burden
cm1bll laue, b IDpl up"WIt would fail. While demoIlmably commerc:ia.ny
JaJOllable mgclget misbt carry evidaduyweip1 in • cIetermiutioD whether a party has
COD:VJiecl wirJa the cIuty ofload faith md &ir dea'jD&. it is Dot a coguizab1e defense to
breach ofCODIraet. Pacific', proposccl iatetpretaliOll ofthe eYeIl1I triggeriDg the force
majeure cInIe is llOC 1eIaJIy supported, 'bat even ifit were, Pacific did not give timely
JlO1ict that its ptJfOrmace was hemg _=:Cered with by~ beyond ils colltt'Ol as
reqWrc:d by Sectioa 19.

I tndWim' o(UabilityXIth Respect To"CoA1ract g'jms

22. The timitaticm ofJilbillry, Section 26, exclades '':Ddircct, incidemal,
COJlJeqIICatiI~ special clamt8es, iaclDctiDg (withoullimitition) damaies for lost profits.
reprcDea of1:1le fonD of ICtioD, wh«b« in CCJIItrICt, indemnity, wammty, strict liability,
Ql'tort." Pacific has oBec1 Jl1l'IDSI'OU& uce cues to flhutrlte tbat the types ofdamaacs
I01lI1It by CoVI4, _ ...~ extra otedal uui Jabot ctsts UIOCiIted. wiIh obWDiq
opealdaaal ....11.,. &Jl ira&o Ili praJaibirlcl caCllQlioa.. The UCC ddDitiou do Dot
IPPly INn, 8VaL by aaJosy: TIao type ofdams... CODttJaplate4 by the UCC u ditcct
cI&mIpI is Iloa-exislat ia this c:cmtat. The uce provi*s'dfrect damages for the
diffcnace betWMA the val1N ofwhat was contracted tOr ad the value ofwhat was
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cI.diwnd, or for cover. ne vahle ofPadtic·s &er\lices, when they are finally delivered.
is JlO differaat tIaa tho value IS COIltrIGtcd tOt, UDlcss lOSt profits, prohibited In the
ApIemcnt. are made 111 element ofthe comncteel-fDr~. There is DO "e.ova-"
avaUable to CovacL 11aI:reforc, with lCS)Ject to the~ cbiJn! upon which the Panel
luis COJIChulcd tUt cfamaaes should be awarded to Covad in the IDterim Award, none of
tile auenecl bases tOr IimirfIIgPacific's mbUhy &L1fIiceato impose a limitation.

23. SeaioD 26 fOrecloses damages 0Jl the basis oflost Profits under the A,reement.
Covad Jw apedalit SecliOlll668 ofthe Califomia Civil Code dictate. that Pacific
CIIIIlot be anaw.cl CO sbidd iuelfby CODtrac:t from its OlW wiJUbl misconduct. Section
1668 pmvUlca: "

All COIltracb lWich hive for their object, directly or mdirectly, to cx:empt
1D)'OIl. from respcDlSl"bility for his OWD ttud, orwiIItW. mjury to the
persoa or propen:y ofmother, or violation oflaw. whether wWfuI or
aesJilc:n\ arc I.ainll t1le poBey oflhe Jaw.

"ScctiaD. t 661 teftec:ts the policy ofthic ate to look widL disfavor upOD those who""1 to co.atraet away drcir 1qa1 liability to others for the commission oftarts."
.B1DItIrmMim Y. E.F. Hutton & Co.• 217 Cal App. 3d 1463, 1471. However, in Freeman'*Mills, Inc. Y. /hlcMr Ot~ 11 Cal 4" 85 (1995) the Califomia Supreme Ccurt severely
IIIIfOWCd tile theory oftortiws breech of~o=ac:t. Breach ofthe implitd coY'CIWlt of
JOOd JiUth and Jair dMJiq is a comrac:t breach. mbject to limitations ofdamales:. FollJl
v. IIWrtICtiw Doto C0'1'., 41 CaL 3d 654 (1988). The Agreement is not a comncr of
aAesioJl; the Ddaaalc ofTunkJ y. RegMts ofthe Univ. cfCaIifomia, 60 Cal2d 92 (1963)
does Dot apply.

J,jmitPriqn oruabiJityWe Remect To g.jms Under the IdsxmnDllpis:ation8 Act

2... Tho appJicatioll ofSeaioa 26 to Covad's claims for violation ofSecUODi 251 (b)
mel (c) ofthe TekcomaIuieatiou Act is &ddrcaediD die sepuate Imc:rim Opinion W"uh
ltospcct to Covad's TeJocollUllllJ:licltiAct Claims.

~. PaeUic: COIIlCDds that Cowclmay JlOt recovtl the liquidated damages prescn'bec1 ill
Appca& C because Co_ 4icl1lOt provide Pacific with £oRca... However, the record
ccnnu nu.men:nas finoastspnMde4 to Pacific. [Ex. 61; Ex. 222J Pacific was asked
what type oftbrecuts it aeeGed, W 1hcre is DO evideDcc ofa rcrp~ :from PadDc
poiDdag either to quality or quaDbty shoncominp. Nehaer side ofl'ered defiDirlve
teSdmoay 0Jl wbctbCl' Pacific', accoatmaupr plovidea moDthly 5elVice reports to
Covad, or -Macthtr CcMd pvc the acc:ount w'''F foRCUtS. Pacific failed to meet its
bardca ofcstablisbiDl ibis defeue to Jiquic1atcd damages.. Covad is CIltitled to liquidatod
cIamap.&. mme fidly expJieatocl in parasnphs 32 and 33.
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REMEDIES

Injwlqiop

26. A.a:ordiDIIO Cova4'i p:aoraI couuel, Cov.d tcquD:es an injun<ition to complete
its bIlOdoUl a.d "iaSJI" tho.. areas DOW pteveDtiDs mn coyer. in .its ee1ectcd~e
areas. Cova4 has ubd mr III iIljwactjou requiriq Pacific: to provide collocation &erVices
in let time~ with lIIOUtatypaWties for &i1ure.

27. Pacific W eteaionstratcd that it h&$ made improvemems in on-time provisiOZl of
scnico. Pacific employees appearins hebe the pmel~ wit&. Snv excopticD~

cJedic:aco4 fD solviD8~problems thatUve admittedly delayed their t'cspcme to die
demmcls oCthe Act. Pacific has repme:atld to !he panel that "Covad's problems with
PIoi& lie • tJUaa ofdac paa" aDd that it is now "\:wI_ an meetiqits colJocatiOJl
iDstaD·tion period (120 days) with IppIOPIia&eb1UpOd." [pacific Briefat 6] Pacm.c.
sILaIl provide Ioclps.. tDDspoIt strictly in ICCOn1aD.cc with the teJ1D& ofthe Aareement
-.Idae reJcvaDt tm8i. The plDe1 declines to ordct the tdler provisions ofthemjuD~
IoaPt by Covad.

28. IA the pRSGII ciraunstnce, Pacific teIDIms the IDle arbiterof~ physical
coJ1ocItiOIa space is available in a partiaJ.1ar CO. There ~ DO mee'haujsm tOr Covad to
ICSI Pacific's dcciRioasIDCl to be assured that it will be afFord.ed space, according to its
priod&y ofapplicatioD, Dere space is nWble. (pad:tic's ofter oftbJrd party inSl*ticm,
Ipt1ydescribedby Covad IS ~o discovery, aOllbincliug, you pay." doos not piSS the 'just
ad reuoaablc" test) On the record here, that is Dot • tolerable situation. Therefore,
Pac:i& is hereby cwcIered to aJJow physical ilLspeetion of(1 ) alI COs for which Covad has
...de appJic:GioA _ phy&ica1 co1locatiou and has been deIlied on the basis orlack of
space; (2) aD COs fOr which CcMcI in the fiJbuw makes IPplication for physical
coUocat:ioa. Pacific 1D11Il pDt a request fur inspeaion within 10 business clays of
Iec:eivID.& a'Milt= request1iom Covad. Covad's repte8clltaUvc for purp050S of
iD.spca:ioa. sIW1 be • Jiceasod c:qiDeer, ad Covaclad Pacific sball sip a reciprocal non·
disdosure apeemeat to llfepanldlc CODficlomiality ofproprietary infonDztion. WlthiD
5 busiaess clays ofdle iDspectioa. pacUic shaD iafimu Covad whether space is available
iD the iaspccted CO. If Qwad dilagxees wirh Pacific's dtcisioa it may, at its option.,
punu the JUltcr bcfin the aue or pmeat d1e issue to me panel, eilher throush
wriItaa evidaDary.1mdaioas orphysical mspcOJL ICtJae panel aerees with Pacific's
det~ Covadl1laUpay iDr the tees mel apaaes ofthe plllel in mch hearing Of

ilaspec:tioa Ifthe panel overrules Pacmc', detemDnatiOD, Pacific shall pay the fees and
cepeases ofthe pmel

29. In aclditioa, tbe paad &lcls that virtul collocation is a disadvmtapous method of
c:oI1ocIDaD IJUI may be o1fered oaly u pmviclcG ill the ApemeDl. [See Ex. 1n.
AlII.....e- Stclti. 11.5), PaaiS.c" iIldi...~ wiII.iJapeG to MOcider, ill
Iddtttoa lOlO' by 10' coJJocariOll c;a.... adler more flexible forms ofphysical colloeatimL
.AcoordiD.slY. ill COs~ col1ooatba. tJao arbiuar)' 10' by 10' coale is 1len poSliD»l~

...,ace is available eitbc:r1bra ...lJer cap that~ Covad', DeedS or for I CEV,
Pad&c is ordaed to make those optiou available to Covad.
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30. The panel UD.C1crs&IIlck that ruleshave been proposed addressing spaco and
coDocatiaas..... Ifdaeproposed CPUC proceclutcs Il'O adopted, Pad.tic will 110 ioniCI'
be tile "solo arbiter." IUd IIIDl)' ofthe procodures the ,Met·has ordered wi1) be ~Iilabl..
albeJt 0Jl & dHfereDt time sd1ecb&Ie. However, in 1iPt ol~ panel's findings rCJuctiIlg
Pacific's bad JUh ill CODDec:tioIl wiJ:h Covad'srequests for coJlooatioD, the proposed
rules clo !lOt appearto ofIi:r Covad au adequate teme4y, partialluly for past denials.
CoVIcJ has iavoted dle conmrissiou-approvecl asbittltioa provisioDs in the Asrecm.ent for
reJicf'Ji'omPaciftc·s violatioas oftheAcreemau reprdiq coDocatioa, md the plIleI has
afIhnIed SIId& rdie£ CGvad isgiven the optiaD to pursue the iIQluLctive reUefawarded by
die panel Of co rely OD the new rules, \Wen and ifthey ue adopted.

31. WJailc the pad dediDes to order Padtic to pruvidt; 1acilities to Covad in~
m.vals shorter than those set forth ill the~ arlO order liquidated damages for
_ dc1fvery. Padfic mayDOt iavoic.e Covaclmr trlDSport or loops or far the~ 50%
ofrewuiua..zaaa-roc;urriq cage Gbarps UDtiJ collocation &erViccs associated with
tJaose iDvoices are fblly tamed up IUd 1imctiauI.

Ligpid!te4 DtDPIes

32. Paci& oweI Covad JiquiAfateli damase&. n. parties are ordced to meet to
autIiijJt 10 JeIdL apecmaaI OIl die awollDt CMiDI widWllS days ofdds Intarim. Award.
IIlICl4kioa. dIe,.ries are cmlcrcd to aru.cture • worbb&. Cnmework fOr resolving
.... isI:Iie5 of1iquidaled cl.amaps. Ue~ sboulcl mdude a fore<:astiq
i:ImIIIl ro be 8Ded ill ael JUhmirted by Covad ou a dear ad reasouble timetable. In 1he
ewIIt that tile parties IEC 11Dable to ape OIl aliqaidlt.eddamases c:akuWion, or a
~ orboth, tile mauer s1WI be mbmittecl to the ,mel by eadl plltYl'resendDg Us
fiul calc111Itiml m410r~ lceompmiecl bywbtevtr backup dte pmy deems
approp.riatc. nc pmol will rc1ecr GIlO~011 udlarftamework. The opposing party
shall pay reuoubJe ateaey! fees ed the fees mel expcses ofthe pmtl related to the
post IIItcrimA-m KtivideI xeaadinlliquidated damqes. The pme!'S clecision with
IeIpeCt to JiqajdatacI damages win be set forth ill the Fmal Award with respect to Covld's
claims for b.r'Oadl otthe Apc:mcnL

33, lhepam i& cOnfWcat that the)Wties will be ablt to work out reuouble
accallawlatiou fOr their matuahaeeds oftimeUaess. JOGIUhy aclscuc!nJing with
IeIpOCt 10 iD.Ipoc;cioB ofCOs and delamination ofliquid..-ecI damage&. However, ifthcy
1ftlIUble to do so, the QUe admjnjeatar -Mll COIlV=~ .. tdcooDference with the parties
ad tile chair ofthe panel wih.iIl48 hollIS at the request ofeither party.

34. Cvva4 illWII'CIIcI cIiNc:t 1br !LEeJ~ Group expaues IDd (or
-aalabor..uue:k Id up to be broupt cumat Jo the date ofthillnterim.
Award uul providecl to dlopmel, to be Jet 101th iu the FDJI! Award wkIl respect to the
~ daims. CCM4 Ib&1l tne lAd RIVe its fi&rtbcr C't'itcnce by December 2, 199a. and
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PacJ& shall have mWlDecember 9, 1998 to file mel serve any opposiDs evidence.
Cova4 may reply by Dccezaber 14, 1998.

35. The fee& IIld CDpCllSCl oldie Ameri.eu Arbitntioa. Association (IS rcp0rte4 to the
pa.e1 by the Assodldion) mel the oompeD&ltiOllllld expeJ1SCS ofthe &Ibm-tors sball be
let out in the FiuI Awml wiIb. respect 10 the QJJltraa claims ad sball be bome by
Paci&.

36. CovacI is &WIldccl its reasanabJc attoIuyS' fees and costs in connection with its
daims 1br breach oldie 1atcrcoDDee:ticm Apeemem. CGvacl shall submit • claim for
attomeys' las to the panel ael to r acme's C01mIC1, wid all appropriaw backup records
(ic.., time sheets, 1riIJiqs IDd payment records) by December 2, 1998. Pacific sbll have
midi December 9, 1998 to submit CO the panel and to Covad's cOUDSel objections to
Covad', dIim. Covad may reply to the objcd:ioDs by December 14, 1998. The
IIIbmiasion shall be ueatccl as COAfidadal Ifeither pany requests I hcariDg for
IfIP'B"' or eridentjuypmposos reprdiDg the claim. for IUOmcyl' fees &JlCl costs or the
d'8",U) be aWltded pursua.t to parqraph 34 afthis Opillion, the hearing must be
requOltCd JaG Jacer tb.aa. Dccembez' 9, 1998, ill wdtiD8 CO die case admiDistr'atol. The
award orattcacys' 1ia &hall be .. fDnh in tile PiDa1 Award with respect to breach ofthe
AaJeemnt.

37. 11aisOpse is III Jmerim. Opinion. The fimher detmnmatiOllS to be made It any
&nIaorMariac or baM 011. wrlIIcD IIIibmissioDs shall be embodied ill • FmaI Award that
.unalia iacorporare the OQIlt-s oftlds Interim OpJDio.. It is not iD:telldecl tha& this
1IIteIim OpiUm be subject to COMCtioJl or review Pursu&Dt to the Ca1ifomia or United
States ArbiIntioD ACts.

~ November24. 1998

re~1.0 W.Abuham

FraaQis O. Spalding


